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Subpart A—General

§ 121.1 Definitions.
As used in this part, the following terms shall

have the meanings indicated below:
(a) License or permit means any license or per-

mit granted by an agency of the Federal Govern-
ment to conduct any activity which may result in
any discharge into the navigable waters of the
United States.

(b) Licensing or permitting agency means any
agency of the Federal Government to which appli-
cation is made for a license or permit.

(c) Administrator means the Administrator, En-
vironmental Protection Agency.

(d) Regional Administrator means the Regional
designee appointed by the Administrator, Environ-
mental Protection Agency.

(e) Certifying agency means the person or agen-
cy designated by the Governor of a State, by stat-

ute, or by other governmental act, to certify com-
pliance with applicable water quality standards. If
an interstate agency has sole authority to so certify
for the area within its jurisdiction, such interstate
agency shall be the certifying agency. Where a
State agency and an interstate agency have concur-
rent authority to certify, the State agency shall be
the certifying agency. Where water quality stand-
ards have been promulgated by the Administrator
pursuant to section 10(c)(2) of the Act, or where
no State or interstate agency has authority to cer-
tify, the Administrator shall be the certifying agen-
cy.

(f) Act means the Federal Water Pollution Con-
trol Act, 33 U.S.C. 1151, et seq.

(g) Water quality standards means standards es-
tablished pursuant to section 10(c) of the Act, and
State-adopted water quality standards for navigable
waters which are not interstate waters.

§ 121.2 Contents of certification.

(a) A certification made by a certifying agency
shall include the following:

(1) The name and address of the applicant;
(2) A statement that the certifying agency has

either (i) examined the application made by the
applicant to the licensing or permitting agency
(specifically identifying the number or code af-
fixed to such application) and bases its certifi-
cation upon an evaluation of the information con-
tained in such application which is relevant to
water quality considerations, or (ii) examined other
information furnished by the applicant sufficient to
permit the certifying agency to make the statement
described in paragraph (a)(3) of this section;

(3) A statement that there is a reasonable assur-
ance that the activity will be conducted in a man-
ner which will not violate applicable water quality
standards;

(4) A statement of any conditions which the
certifying agency deems necessary or desirable
with respect to the discharge of the activity; and

(5) Such other information as the certifying
agency may determine to be appropriate.

(b) The certifying agency may modify the cer-
tification in such manner as may be agreed upon
by the certifying agency, the licensing or permit-
ting agency, and the Regional Administrator.

§ 121.3 Contents of application.

A licensing or permitting agency shall require
an applicant for a license or permit to include in
the form of application such information relating
to water quality considerations as may be agreed
upon by the licensing or permitting agency and the
Administrator.
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§ 121.11

Subpart B—Determination of Effect
on Other States

§ 121.11 Copies of documents.

(a) Upon receipt from an applicant of an appli-
cation for a license or permit without an accom-
panying certification, the licensing or permitting
agency shall either: (1) Forward one copy of the
application to the appropriate certifying agency
and two copies to the Regional Administrator, or
(2) forward three copies of the application to the
Regional Administrator, pursuant to an agreement
between the licensing or permitting agency and the
Administrator that the Regional Administrator will
transmit a copy of the application to the appro-
priate certifying agency. Upon subsequent receipt
from an applicant of a certification, the licensing
or permitting agency shall forward a copy of such
certification to the Regional Administrator, unless
such certification shall have been made by the Re-
gional Administrator pursuant to § 121.24.

(b) Upon receipt from an applicant of an appli-
cation for a license or permit with an accompany-
ing certification, the licensing or permitting agency
shall forward two copies of the application and
certification to the Regional Administrator.

(c) Only those portions of the application which
relate to water quality considerations shall be for-
warded to the Regional Administrator.

§ 121.12 Supplemental information.

If the documents forwarded to the Regional Ad-
ministrator by the licensing or permitting agency
pursuant to § 121.11 do not contain sufficient in-
formation for the Regional Administrator to make
the determination provided for in § 121.13, the Re-
gional Administrator may request, and the licens-
ing or permitting agency shall obtain from the ap-
plicant and forward to the Regional Administrator,
any supplemental information as may be required
to make such determination.

§ 121.13 Review by Regional Adminis-
trator and notification.

The Regional Administrator shall review the ap-
plication, certification, and any supplemental infor-
mation provided in accordance with §§ 121.11 and
121.12 and if the Regional Administrator deter-
mines there is reason to believe that a discharge
may affect the quality of the waters of any State
or States other than the State in which the dis-
charge originates, the Regional Administrator
shall, no later than 30 days of the date of receipt
of the application and certification from the licens-
ing or permitting agency as provided in § 121.11,
so notify each affected State, the licensing or per-
mitting agency, and the applicant.

§ 121.14 Forwarding to affected State.

The Regional Administrator shall forward to
each affected State a copy of the material provided
in accordance with § 121.11.

§ 121.15 Hearings on objection of af-
fected State.

When a licensing or permitting agency holds a
public hearing on the objection of an affected
State, notice of such objection, including the
grounds for such objection, shall be forwarded to
the Regional Administrator by the licensing or
permitting agency no later than 30 days prior to
such hearing. The Regional Administrator shall at
such hearing submit his evaluation with respect to
such objection and his recommendations as to
whether and under what conditions the license or
permit should be issued.

§ 121.16 Waiver.

The certification requirement with respect to an
application for a license or permit shall be waived
upon:

(a) Written notification from the State or inter-
state agency concerned that it expressly waives its
authority to act on a request for certification; or

(b) Written notification from the licensing or
permitting agency to the Regional Administrator
of the failure of the State or interstate agency con-
cerned to act on such request for certification
within a reasonable period of time after receipt of
such request, as determined by the licensing or
permitting agency (which period shall generally be
considered to be 6 months, but in any event shall
not exceed 1 year).

In the event of a waiver hereunder, the Regional
Administrator shall consider such waiver as a sub-
stitute for a certification, and as appropriate, shall
conduct the review, provide the notices, and per-
form the other functions identified in §§ 121.13,
121.14, and 121.15. The notices required by
§ 121.13 shall be provided not later than 30 days
after the date of receipt by the Regional Adminis-
trator of either notification referred to herein.

Subpart C—Certification by the
Administrator

§ 121.21 When Administrator certifies.

Certification by the Administrator that the dis-
charge resulting from an activity requiring a li-
cense or permit will not violate applicable water
quality standards will be required where:

(a) Standards have been promulgated, in whole
or in part, by the Administrator pursuant to section
10(c)(2) of the Act: Provided, however, That the
Administrator will certify compliance only with
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§ 121.25

respect to those water quality standards promul-
gated by him; or

(b) Water quality standards have been estab-
lished, but no State or interstate agency has au-
thority to give such a certification.

§121.22 Applications.

An applicant for certification from the Adminis-
trator shall submit to the Regional Administrator a
complete description of the discharge involved in
the activity for which certification is sought, with
a request for certification signed by the applicant.
Such description shall include the following:

(a) The name and address of the applicant;
(b) A description of the facility or activity, and

of any discharge into navigable waters which may
result from the conduct of any activity including,
but not limited to, the construction or operation of
the facility, including the biological, chemical,
thermal, and other characteristics of the discharge,
and the location or locations at which such dis-
charge may enter navigable waters;

(c) A description of the function and operation
of equipment or facilities to treat wastes or other
effluents which may be discharged, including
specification of the degree of treatment expected
to be attained;

(d) The date or dates on which the activity will
begin and end, if known, and the date or dates on
which the discharge will take place;

(e) A description of the methods and means
being used or proposed to monitor the quality and
characteristics of the discharge and the operation
of equipment or facilities employed in the treat-
ment or control of wastes or other effluents.

§121.23 Notice and hearing.

The Regional Administrator will provide public
notice of each request for certification by mailing
to State, County, and municipal authorities, heads
of State agencies responsible for water quality im-
provement, and other parties known to be inter-
ested in the matter, including adjacent property
owners and conservation organizations, or may
provide such notice in a newspaper of general cir-
culation in the area in which the activity is pro-
posed to be conducted if the Regional Adminis-
trator deems mailed notice to be impracticable. In-
terested parties shall be provided an opportunity to
comment on such request in such manner as the
Regional Administrator deems appropriate. All in-
terested and affected parties will be given reason-
able opportunity to present evidence and testimony
at a public hearing on the question whether to
grant or deny certification if the Regional Admin-
istrator determines that such a hearing is necessary
or appropriate.

§121.24 Certification.

If, after considering the complete description,
the record of a hearing, if any, held pursuant to
§ 121.23, and such other information and data as
the Regional Administrator deems relevant, the
Regional Administrator determines that there is
reasonable assurance that the proposed activity
will not result in a violation of applicable water
quality standards, he shall so certify. If the Re-
gional Administrator determines that no water
quality standards are applicable to the waters
which might be affected by the proposed activity,
he shall so notify the applicant and the licensing
or permitting agency in writing and shall provide
the licensing or permitting agency with advice,
suggestions, and recommendations with respect to
conditions to be incorporated in any license or
permit to achieve compliance with the purpose of
this Act. In such case, no certification shall be re-
quired.

§121.25 Adoption of new water quality
standards.

(a) In any case where:
(1) A license or permit was issued without cer-

tification due to the absence of applicable water
quality standards; and

(2) Water quality standards applicable to the
waters into which the licensed or permitted activ-
ity may discharge are subsequently established;
and

(3) The Administrator is the certifying agency
because:

(i) No State or interstate agency has authority to
certify; or

(ii) Such new standards were promulgated by
the Administrator pursuant to section 10(c)(2) of
the Act; and

(4) The Regional Administrator determines that
such uncertified activity is violating water quality
standards;

Then the Regional Administrator shall notify the
licensee or permittee of such violation, including
his recommendations as to actions necessary for
compliance. If the licensee or permittee fails with-
in 6 months of the date of such notice to take ac-
tion which in the opinion of the Regional Admin-
istrator will result in compliance with applicable
water quality standards, the Regional Adminis-
trator shall notify the licensing or permitting agen-
cy that the licensee or permittee has failed, after
reasonable notice, to comply with such standards
and that suspension of the applicable license or
permit is required by section 21(b)(9)(B) of the
Act.

(b) Where a license or permit is suspended pur-
suant to paragraph (a) of this section, and where
the licensee or permittee subsequently takes action
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§ 121.26

which in the Regional Administrator’s opinion will
result in compliance with applicable water quality
standards, the Regional Administrator shall then
notify the licensing or permitting agency that there
is reasonable assurance that the licensed or per-
mitted activity will comply with applicable water
quality standards.

§ 121.26 Inspection of facility or activ-
ity before operation.

Where any facility or activity has received cer-
tification pursuant to § 121.24 in connection with
the issuance of a license or permit for construc-
tion, and where such facility or activity is not re-
quired to obtain an operating license or permit, the
Regional Administrator or his representative, prior
to the initial operation of such facility or activity,
shall be afforded the opportunity to inspect such
facility or activity for the purpose of determining
if the manner in which such facility or activity
will be operated or conducted will violate applica-
ble water quality standards.

§ 121.27 Notification to licensing or
permitting agency.

If the Regional Administrator, after an inspec-
tion pursuant to § 121.26, determines that oper-
ation of the proposed facility or activity will vio-
late applicable water quality standards, he shall so
notify the applicant and the licensing or permitting
agency, including his recommendations as to re-
medial measures necessary to bring the operation
of the proposed facility into compliance with such
standards.

§ 121.28 Termination of suspension.
Where a licensing or permitting agency, follow-

ing a public hearing, suspends a license or permit

after receiving the Regional Administrator’s notice
and recommendation pursuant to § 121.27, the ap-
plicant may submit evidence to the Regional Ad-
ministrator that the facility or activity or the oper-
ation or conduct thereof has been modified so as
not to violate water quality standards. If the Re-
gional Administrator determines that water quality
standards will not be violated, he shall so notify
the licensing or permitting agency.

Subpart D—Consultations

§ 121.30 Review and advice.

The Regional Administrator may, and upon re-
quest shall, provide licensing and permitting agen-
cies with determinations, definitions and interpre-
tations with respect to the meaning and content of
water quality standards where they have been fed-
erally approved under section 10 of the Act, and
findings with respect to the application of all ap-
plicable water quality standards in particular cases
and in specific circumstances relative to an activ-
ity for which a license or permit is sought. The
Regional Administrator may, and upon request
shall, also advise licensing and permitting agencies
as to the status of compliance by dischargers with
the conditions and requirements of applicable
water quality standards. In cases where an activity
for which a license or permit is sought will affect
water quality, but for which there are no applica-
ble water quality standards, the Regional Adminis-
trator may advise licensing or permitting agencies
with respect to conditions of such license or per-
mit to achieve compliance with the purpose of the
Act.


